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i US APPEAL I O THE UTAH COURT OF APPEALS
AMI-RICA FIR

CREDIT I INK >N

BRIEF OF APPELLANT

Petitioner and Appellant,
Case No. 20000965-CA

vs.

Priority No. 14

UTAH STATE DEPARTMENT OF FINANCIAL
INSTITUTIONS, G. Edward Leary, Commissioner,
•* -pendent and Appellee.

JURISDICTION STATEMENT
;.. :...::;_.• is on appeal from the district court review of informal adjudicative
proceedings of the Utah State Department of Financial Institutions. The Utah Court of Appeals
has jurisdiction over this appeal pursuant to Utah Code Annotated § 78-2a-3(2) (1 y%)
ISM IS PRISFNI i:i> M M< KKVII'AV
1.

^id the district court err when it concluded that, as a matter of law under the

recently amended Utah Credit Union Act, credit union membership requirements and lending
limitations applied In i loan pailiupalimi ai'imiiuil
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institution when the participating credit union did not originate the loan?
This is a matter of statutory interpretation reviewed by this Court de novo. See
Esquivel v. Labor Com'n of Utah. 2000 UT 66 Tfl3, 7 P.3d 777 ("matters of statutory
construction are questions of law reviewed for correctness"). "'[W]here the issue is a question
of l a w , . . . appellate review gives no deference to the trial judge's or agency's determination,
because the appellate court has "the power and duty to say what the law is.'"" I d (citations
omitted, second alteration in original). This Court should grant no deference to the agency's or
trial judge's interpretation of the recently amended statute.
2.

Did the district court err when it concluded, as a matter of law, that a credit

union participation with a non-credit union financial organization in a loan originated by the
non-credit union organization to its long time customer was a member-business loan within the
meaning of the recently amended Utah Credit Union Act?
As with the first issue, this is also a matter of statutory interpretation reviewed by this
Court de novo. See Esquivel v. Labor Com'n of Utah, 2000 UT 66 f l 3 , 7 P.3d 777 ("matters
of statutory construction are questions of law reviewed for correctness"). "c[W]here the issue is
a question of law,. . . appellate review gives no deference to the trial judge's or agency's
determination, because the appellate court has "the power and duty to say what the law is.'""
Id. (citations omitted, second alteration in original). This Court should grant no deference to
the agency's or trial judge's interpretation of the recently amended statute.
These issues are the same issues of statutory interpretation identified in the petition to
the Commissioner and appealed to the district court, and are preserved for appeal in this Court.
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DETERMINATIVE STATUTORY PROVISIONS
II In; st.ituli (liMmninnlm nl lhr< .ippr.il r l!n I I'dili I m i l l I liiinn

I I llliili < n Ii

Annotated §§ 7-9-1 through -54 (1995 & Supp. 2000) (Addendum A). Specific key provisions
are:
. ••
<
v^weKb spceifuM .*i *\\h. n . uu;> ^aplei, „ ,:,
ion
:..'iiakt .. ,. , .•. •; i
, iiirements with oHk" < di I; HIS. credit union
organizations, or tinaneia. i; .^l/ations in accordant *\:! ••,' :u fn licies of the roaw *•
directors, if the credit union that originates a loan for which pamcipation arrangements are
made retains an interest of at least 10% of the loan,
§ 7-9-20(7)(f)(ii): F or a member-business loan that is extended through a loan
participation arrangement in accordance with Subsection 7-9-5(12): the requirement of
^ ; * ection (7)(b)(ii)(A) applies to membership in any credit union that participates in the loan
pamcipation arrangement for a member business loan
§ 7-9-20(7)(b)(ii)(A)(II): Beginning 1\ larch 24, 1999, a. credit union ma> not extend a
member-business loan to a person: if the person is an individual, unless the individual is a
member of the credit union for at least six months prior to the date of the extension of the
member-business loan

sin \ rri\iiiiNHHi mii 1 < i\sv
This matter was initiated by America First Credit I Jnion (" (\FCU") as a request to the
Commissioner of the Department of Financial Institutions ("Commissioner ' ) for an approval of
a loan participation arrangement and a concurrence with an interpretation of the recently
amended Utah Credit I nion Act, I Jtah Code Annotated §§ 7-9-1 through -54 (1995 & Supp.
• NMIUl

II lie ini|iiii I w i i iiiridr puisiMiil I

1 ll.ill'H iulr

'iiim I'llul \

11 7 flfi |iin\ nliiif III ill iiii1,

person may file a request with the Commissioner to issue an order or exercise his authority.
See I Jtah Code /!\ nil § 7 1- 706 (1995) The Commissioner did not conduct any hearing and
based liii'i i l n isnui • u»li h nil AI'CH's applicaliuii .niil ii I K'piirlinnil o f Finaim nil Insliliilinn

supervisor's recommendation, "I 'he Commissioner denied the approval of the loan
participation, and issued an interpretation of law that applies the restrictions on credit union
292\221391.V1

member-business loans to loans not originated by a credit union.
AFCU appealed the Commissioner's Order to the Second District Court for the State of
Utah, pursuant to Utah Code Annotated § 7-1-714. After briefing and oral argument, Second
District Court Judge Stanton Taylor issued his Findings of Fact, Conclusions of Law, and
Order, affirming the Commissioner's interpretation of law and the denial of approval of the
loan participation. AFCU now appeals the district court's order affirming the Commissioner's
order, because both the trial court judge and the Commissioner based their orders on erroneous
interpretations of the Credit Union Act.
STATEMENT OF FACTS
1.

AFCU is a Utah state chartered credit union with its principal place of business

in Riverdale, Weber County, Utah.
2.

The Department of Financial Institutions ("Department") has jurisdiction over

certain activities of AFCU pursuant to Utah Code Ann. § 7-1-501(1) (1995 & Supp. 2000).
3.

On September 8, 1999, AFCU entered into a loan participation agreement with

Holladay Bank. Holladay Bank originated a commercial loan in the amount of $1,312,500.00
to a long-time customer. The loan is secured by real property.
4.

AFCU became a participant with Holladay Bank and purchased 76.19% of the

loan. AFCU's participation allowed Holladay Bank to exceed its lending limits.
5.

Pursuant to Utah Code Ann. § 7-1-706, on October 25,1999, AFCU filed an

application ("Application") with the Department seeking approval of the participation
agreement with Holladay Bank and seeking the Department's concurrence that the loan
participation complied with the recently amended Utah Credit Union Act, Utah Code Ann. §§
7-9-1 to -54 (1995 & Supp. 2000) ("Credit Union Act"). See Application, attached as
292\221391.V1

Addendum B.
6.

Under section 7-1-706, the Commissioner may conduct hearings to assist in

determining issues brought before him pursuant to the statute; however, the Commissioner held
no hearings in this matter. AFCU's application together with the findings and recommendation
of the Supervisor of Credit Unions (attached as Addendum C) represent the entire record before
the Department. No protests were received by the Department.
7.

On January 24, 2000, the Commissioner issued the "Findings, Conclusions, and

Order Denying Request to Exceed Lending Limits and Enter Into a Loan Participation With
Holladay Bank" ("Commissioner's Order"). See Commissioner's Order, attached as
Addendum D. The Commissioner's Order focused on the Department's interpretation of the
Credit Union Act. See Commissioner's Order at Findings and Conclusions f 8. The
Commissioner's Order concluded that AFCU violated the Credit Union Act because the debtor
did not meet the membership requirements for credit union member loans. See
Commissioner's Order at Findings and Conclusions ^9. The Order further denied AFCU the
opportunity to enter into a loan participation agreement with Holladay Bank. See
Commissioner's Order, at Order ^[1.
8.

AFCU appealed the Commissioner's Order to the Second District Court. After

briefing and oral argument, Judge Stanton Taylor issued Findings of Fact, Conclusions of Law,
and Order ("Court Order") affirming the Commissioner's interpretation of law and denial of
approval of the requested loan participation. See Court Order, attached as Addendum E. The
court concluded, among other things, that as a matter of law:
a) the loan participation falls within the scope of a "member-business loan" as defined
in Section 7-9-3(7)(a), (Court Order, Conclusions of Law ^fl);
292U21391.V1

b) Sections 7-9-20(7)(b)(ii) through 7-9-20(7)(f)(ii) should apply to limit loan
participation agreements between non-credit union financial institutions and credit unions,
(Court Order, Conclusions of Law f2);
c) Section 7-9-20(7)(f)(ii) does not distinguish between originating and participating
lenders when it requires membership for all loan participation agreements involving a credit
union, (Court Order, Conclusions of Law f3);
d) commercial loan participation agreements between credit unions and non-credit
union financial institutions must comply with member-business loan requirements of the Utah
Credit Union Act, (Court Order, Conclusions of Law f5);
e) the loan participation between [AFCU] and Holladay Bank, a non-credit union
financial institution, is a member-business loan, therefore, membership requirements are
applicable, (Court Order, Conclusions of Law f6).
SUMMARY OF THE ARGUMENT
The district court erred when it concluded as a matter of law that a credit union
participation in a loan originated by a non-credit union financial institution was a memberbusiness loan under the Credit Union Act, thus subjecting the credit union to all restrictions
applicable to member-business loans. The plain language of the Credit Union Act indicates
that loan participations where the originating lender is a credit union are regulated differently
than participations where the originating lender is not a credit union. Loan participations with
non-credit union organizations are committed to the discretion of the board of directors. Loan
participations where a credit union is the originating lender are regulated specifically as
member-business loans. Reading the Credit Union Act as a whole makes this result clear.
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Additionally, a loan originated by a non-credit union financial institution cannot be a
member-business loan, and is not subject to restrictions of member-business loans. Credit
union participation in a loan does not make it a member-business loan, particularly because the
business structure of a participation is between the financial institutions, not between the
borrower and the acquiring institution.
Because the statute regulates participations differently depending on the loan originator,
and because a non-credit union cannot originate a member-business loan, the district court erred
when it concluded that credit union membership requirements apply in a loan participation
arrangement where a non-credit union institution originated the loan.
ARGUMENT
I. The District Court Erred In Concluding That Credit Union Membership
Requirements Applied to A Participation With a Non-Credit Union Institution as
the Loan Originator Because Such a Conclusion Is Contrary to the Plain
Language and Fair Reading of the Credit Union Act as a Whole.
A. The Credit Union Act Does Not Restrict Credit Unions Entering Loan
Participation Agreements With Non-Credit Union Financial Institutions in the
Same Manner As It Restricts Loan Participations Between Credit Unions.
The Credit Union Act grants credit unions the authority to enter into loan participations
with non-credit union financial institutions without imposing the same restrictions that apply to
participation agreements between credit unions. Credit union participations with non-credit
union institutions are expressly restricted only by the written policies of the institutional board
of directors. See Utah Code Ann. § 7-9-5(12) (Supp. 2000). This is particularly so when the
non-credit union organization is the originator of the loan; if the credit union originates the
loan, it is subject to the general restrictions applicable to member-business loans, and also must
retain a specified percentage of the loan. Participations between credit unions are regulated not

292V221391.V1

only as participations, but as member-business loans if a credit union is the loan originator.
However, regulation of loan participations and of member-business loans is not co-extensive.
The tenets of statutory construction require that a court look first to the plain language
of a statute. See Biddle v. Washington Terrace City, 1999 UT 110114, 993 P.2d 875. Courts
must also assume that "each term was used advisedly." Id. Moreover, "the expression of one
should be interpreted as the exclusion of another. Therefore, omissions in statutory language
should be 'taken note of and given effect.'" IcL (citation omitted). Applying these tenets of
statutory construction to the Credit Union Act leads to the conclusion that credit union
participation in loans originated by non-credit union institutions are not subject to the same
restrictions as credit union participations in loans originated by a credit union.
Two specific provisions of the Credit Union Act expressly regulate loan participations.
Credit unions are granted the authority to enter loan participations in section 7-9-5(12). Credit
unions may "make loan participation arrangements with other credit unions, credit union
organizations, or financial organizations in accordance with written policies of the board of
directors, if the credit union that originates a loan for which participation arrangements are
made retains an interest of at least 10% of the loan." Utah Code Ann. § 7-9-5(12). The plain
reading of this section is that participations are generally limited only by the policies of the
board of directors, but an additional requirement applies specifically when a credit union is the
originating lender.
The second section expressly regulates participations between credit unions, and
provides:
For a member-business loan that is extended through a loan participation
arrangement in accordance with Subsection 7-9-5(12): (i) in applying the limitation of
Subsection (7)(e), each credit union participating in the member-business loan may
292\221391.V1

extend up to $ 1,000,000 of the amount financed; and (ii) the requirement of Subsection
(7)(b)(ii)(A) applies to membership in any credit union that participates in the loan
participation arrangement for the member-business loan." Utah Code Ann. § 7-920(7)(f) (emphasis added).
These are the only two sections of the Credit Union Act specifically referring to loan
participation arrangements. By its plain language, section 7-9-20(7)(f) regulates only
participations in loans originated as member-business loans by a credit union. The stricter
regulation targets loan participations that originate from a credit union, but does not apply to
loans originated by non-credit union institutions. Loan participations between credit unions
and non-credit union institutions are not restricted other than by the written policies of the
board of directors, unless the credit union is the loan originator, in which case it must retain at
least 10% of the loan.
The restrictions of section 7-9-20(7)(f) plainly apply only to loans originated by credit
unions, i.e. member-business loans. The section specifies that for a "member-business loan that
is extended through a loan participation arrangement," additional restrictions apply to the
participating credit unions. The plain language indicates the additional restrictions apply to
credit union participations only when a loan is a member-business loan extended by another
credit union. Member-business loans are loans to credit union members for business purposes.
See Utah Code Ann. § 7-9-3(7). A person must be a credit union member for a minimum of six
months before being eligible for a member-business loan. See id. §7-9-20(7)(b)(ii)(A).
"Extended" in the context of the Credit Union Act means put out or offered for participation.
"Member-business loan" and "extended" necessarily mean the loan offered for participation
originated from a credit union, and that it is the originating credit union offering the loan for
participation.
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Based on the plain language of section 7-9-20(7)(f), expressly incorporating specific
other restrictions, any other credit union wishing to participate in the loan is expressly subject
to the membership requirements imposed under the Credit Union Act. The originating credit
union must comply with membership requirements because of the general requirements of the
Credit Union Act and the originating credit union's role as the primary lender to one of its
members. The loan originates as a member-business loan. Participating credit unions must
comply with membership requirements for that particular loan participation because they are
participating in a member-business loan, and are specifically made subject to membership
requirements by the express and very specific language of section 7-9-20(7)(f), incorporating
membership requirements for this type of participation.
In contrast, the membership restrictions do not apply if credit unions are participating in
loans not originating from a credit union, and not extended by a credit union for participation,
i.e. not a member-business loan extended for participation. The plain language of section 7-920(7)(f) expressly regulates credit union originated loans, but is silent on loans not originated
by credit unions. This language indicates that loan participation agreements where a non-credit
union is the loan originator do not make credit unions subject to the general requirements under
the Credit Union Act based on their participation in such non-credit union loans. The express
limitation on participation in credit union originated loans accompanied by silence on
participation in non-credit union originated loans should be interpreted as the exclusion of
regulation on participation in non-credit union originated loans. See Biddle, 1999 UT 110 f 14,
993 P.2d 875 ("the expression of one should be interpreted as the exclusion of another"). The
omission of regulation of non-credit union originated loans should be taken note of and given
effect. See id.
292\221391.V1

Under sections 7-9-20(7)(f) and 7-9-5(12), based on the plain language present and the
language omitted, credit union participations with non-credit union institutions as loan
originators are not restricted by other than the board of directors' written policies. Moreover,
the structure of section 7-9-5 further supports this reading. Within section 7-9-5, some parts
specifically incorporate other provisions of the chapter, while others specifically grant authority
to the board of directors of the institution. For example, section 7-9-5 begins by incorporating
other grants of authority in the chapter: "In addition to the powers specified elsewhere in the
chapter/9 a credit union may also perform the listed activities. Utah Code Ann. § 7-9-5
(emphasis added). Thus, this section is an expansion of credit union powers. Within this
section, some of the additional powers are limited by specifically incorporating limitations
elsewhere in the chapter. See id. § 7-9-5(14) (permitting engagement in government activities
"when approved by the board of directors and not inconsistent with this chapter") (emphasis
added.); kL at § 7-9-5(19) (providing credit unions may "invest funds as provided in this title
and in its bylaws") (emphasis added); i d § 7-9-5(22) (permitting payment of dividends and
interest on deposits "as provided in this title and in its bylaws") (emphasis added).
In contrast, in other subparts credit union powers are committed to the discretion and
policies of the board of directors of the institution, without incorporating further limits of the
chapter. See id. § 7-9-5(8) (allowing withdrawal of shares and deposits "in accordance with the
procedures established by the board of directors") (emphasis added); id. § 7-9-5(10) (permitting
extension of credit to members at rates established by the board of directors); idL § 7-9-5(13)
(permitting sale and pledge of eligible obligations "in accordance with written policies of the
board of directors") (emphasis added); id § 7-9-5(24) (permitting charitable donations as
authorized by the board of directors) (emphasis added). Loan participations fall into this
292\221391.V1

category, with the statutory grant of authority to enter loan participations "in accordance with
written policies of the board of directors." Id. § 7-9-5(12). This language does not incorporate
other specific limitations from the chapter, but grants discretion to the board. This omission
should be "taken note of and given effect." Biddle, 1999 UT 110 at ^[14. This omission is
particularly clear in light of the legislature's very specific incorporation of other limitations in
section 7-9-20(7)(f). The explicit expression of the grant of discretion to the board operates as
an exclusion of other limiting factors under the rules of statutory construction. See id.
The structure of the Credit Union Act indicates that the legislature knew how and
intended to restrict only participations in loans originating as member-business loans. The
legislature incorporated general requirements of the Credit Union Act in limiting some of the
powers granted to credit unions. See Utah Code Ann. § 7-9-5. The legislature also
incorporated very specific and targeted requirements in regulating participations between credit
unions. See id. § 7-9-20(7)(f). The legislature remained silent on other restrictions on
participations with non-credit union institutions. The structure of the Credit Union Act
demonstrates the legislature's intent. Had the legislature wished to make the additional
membership requirements applicable to participations in loans originated by non-credit union
institutions, it clearly could have done so, but remained silent and thus did not restrict these
types of loan participations. See Mt. Olympus Waters v. Utah Tax Comm'n, 877 P.2d 1271,
1273 (Utah App. 1994) (holding commission could not restrict tax exemption where plain
language did not restrict, stating "[i]t is up to the legislature, not the Commission, to restrict the
statutory language used").
Legislative history of the recent amendments further supports that partnerships between
credit unions and banks were not to be limited. While much debate occurred over key issues,
292\221391.V1

no mention was made about loan participations of the type in this case. One of the primary
senators involved, Senator L. Alma Mansell, has supported these types of participations as good
business. He has stated that the amendments to the Credit Union Act were not intended to limit
the ability of credit unions to enter into commercial loan participations with banks. See Letter
to Commissioner from John Lund, Executive Vice President for AFCU, attached as part of
Addendum B.1 Additionally, this type of participation serves an underserved segment of
consumers for commercial loans under two million dollars, and fosters a positive working
relationship between credit unions and banks.
Additionally, the statutory structure of the Credit Union Act supports the role of the
board of directors in governing participation agreements as investments. Under the Credit
Union Act, credit unions have the authority to invest funds, so long as such investments are
reasonable and prudent. See Utah Code Ann. § 7-9-5(19), -26(3)(f). Further, section 7-9-26
specifically permits investments in loans. See id. § 7-9-26 (d), (e) (providing credit unions may
"invest its funds" in loans or shares of other credit union organizations). Recognizing that
loans are investments in some circumstances, the statute also grants the authority to invest in
loans as "other investments that are reasonable and prudent." IdL § 7-9-26(f).
Loan participations are treated differently than direct loans, and are generally
investments. The originating institution is the institution that evaluates the loan as a loan; it
must perform the analysis, credit checks, and collateral evaluation to determine the overall
business worthiness of the loan. The originating institution remains responsible for customer
contact and collections. Once the loan is made, the acquiring institution determines that its

1

This evidence is uncontroverted and was part of the record before the Commissioner.
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participation in a particular loan will be a good investment. It does not take on any customer
responsibility, see Utah Administrative Code R331-12, but merely evaluates the participation in
terms of return on its money, the bottom line of an investment. The Credit Union Act grants
credit union boards of directors the authority to invest funds in loan participation agreements
with non-credit union institutions if the participation complies with board policy, and if the
investment is reasonable and prudent. Under the statute, no other restrictions are incorporated
for loan participations where the loan originator is not a credit union.
In sum, the statutory restrictions expressly limiting participations between credit unions
do not apply to participations with non-credit union institutions as loan originators. The
limiting language specifically restricts credit union originated loans and participations, but is
silent regarding loans originated by other institutions. That silence should be considered a
deliberate omission, and such omission should be given effect. Section 7-9-20(7)(f) does not
make the general membership requirements applicable to credit union participations with noncredit union financial institutions as the loan originator. A bank loan does not become a
member-business loan simply by virtue of a credit union participation as an acquiring lender.
Thus, the district court erred in concluding that this participation should be regulated as a
member-business loan.
B. A Fair Reading of the Credit Union Act Shows That Loans Originated By
Non-Credit Union Financial Institutions Cannot Be Member-Business Loans and Must
Be Treated Differently as Loan Participations.
Loans originated by banks are not member-business loans extended by credit unions to
their members, and are not regulated as member-business loans. The district court's
interpretation of the Credit Union Act has merged the definitions of loan participations and
member-business loans, with a result that any participations involving credit unions in any role
292\221391.V1

are considered member-business loans. This is contrary to the plain language and intent of the
law. When the originating lender is a credit union, the loan participations are member-business
loans because they originate as member-business loans and thus subject participating credit
unions to those restrictions applicable to member-business loans. However, just because some
credit union loan participations are member-business loans, it is not necessary that all credit
union loan participations are member-business loans. In fact, those participations where the
originating lender is not a credit union are not member-business loans. The plain language of
the statute shows that loan participations and member-business loans are not the same thing.
"Member-business loan" is defined in section 7-9-3(7), providing that loans to members
for business purposes are member-business loans. See Utah Code Ann. § 7-9-3(7). Such loans
are subject to limitations set out in section 7-9-20(7), including loan ceilings and membership
requirements. See id. § 7-9-20(7). The Department asserts that the instant loan participation is
a member-business loan because the underlying loan is for a commercial purpose.
However, a commercial loan does not become a member-business loan when the loan is
made by a bank. There is no dispute that Holladay Bank made the direct loan to one of its long
time customers. Holladay Bank is not regulated under the Credit Union Act, is not subject to
member-business loan restrictions, and cannot violate them. The district court's statutory
interpretation, reflecting the Department's position, results in a loan originated by a bank being
treated and regulated as though it were originated by a credit union. The Department has
asserted that AFCU violated member-business loan restrictions because "the individual to [sic]
whom Holladay Bank entered into the original loan agreement with" was not a member of
AFCU. On its face, this is absurd.
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The district court concluded as a matter of law that the loan participation with a noncredit union loan originator "falls within the scope of a member-business loan as defined in
Section 7-9-3(7)(a)." However, this reading of the definition of member business loan is too
broad when it can reach a loan originated by a bank. Courts "construe statutes on the
assumption that 'each term is used advisedly and that the intent of the Legislature is revealed in
the use of the term in the context and structure in which it is placed'" Mt. Olympus Waters v.
Utah Tax Comm'n, 877 P.2d 1271, 1273 (Utah App. 1994) (citation omitted) (emphasis in
original). In the context and structure of the Credit Union Act, member-business loan is a
narrower concept than the district court concluded.
Member-business loan is defined as "any loan, line of credit, or letter of credit" for a
commercial purpose. Utah Code Ann. § 7-9-3(7). The fair reading of this term, given its
structure and context, is that it applies only to any line of credit originated and offered by a
credit union to an individual. "Any" merely assures that credit offered by a credit union to a
member for a business purpose is within the scope of the member-business loan restrictions
regardless of the structure of the credit. The structure of the statute is such that this definition
identifies those credit union loans which are subject to the ceilings and limitations of memberbusiness loans. The definition does not refer in any way to loan participations or other business
transactions between financial institutions. It cannot be so broadly read as to make a credit
union responsible for loans made by banks to their own customers.
Furthermore, a loan participation with a non-credit union financial institution is not
within the fair meaning of "loan, line of credit, or letter of credit." From the acquiring
institution's perspective, a loan participation is the purchase of a portion of a loan already
originated by another institution, without any direct contact with the specific borrower. Loan
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participation means the purchase or sale of part of a loan under circumstances in which the
acquiring institution has no formal or direct role in establishing the terms and conditions
binding the borrower, or is not a signatory of the loan agreement binding the borrower. See
Utah Admin. Code R331-12, attached as Addendum F. Thus, for the acquiring institution, the
participation is not the original loan. The loan or credit line was extended through a different
institution. If that loan or credit line was extended through another credit union, then it was a
member-business loan and remains such, specifically for the purposes of restrictions imposed
under section 7-9-20(7)(f). If the loan was extended through a non-credit union institution, then
it was not a member-business loan, and cannot fairly be turned into one. Either way, the loan
or credit line was in place before the participation arrangement; thus, the participation itself is
not a loan or credit line to a specific borrower within the meaning of section 7-9-3(7).
Overall, if the originating financial institution is not a credit union, the resulting loan is
not a member-business loan. Instead, it is a loan to a customer, not a member. Credit union
participation in these types of loans is an investment and a cooperative endeavor between the
credit union and the originating institution. The ultimate borrower may not have been a
member at any point; however, because the credit union participation is solely with the
originating institution, not with the borrower, membership status does not matter. The credit
union is simply buying a specific portion of a portfolio—one that the credit union has evaluated
for a reasonable and prudent investment return. The transaction occurs only with the
participating originating institution; that institution remains responsible for servicing the loan,
customer contact, and collection. From the participating credit union's perspective, this is no
more than an investment of funds— an authority specifically granted under the Credit Union
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Act. See Utah Code Ann. § 7-9-26.
In contrast to the statutory definition for member-business loan, loan participations are
not defined in the Credit Union Act, nor are the restrictions on them as detailed as those on
member-business loans. Instead, loan participations are statutorily placed within the discretion
of a credit union's board of directors. See Utah Code Ann. § 7-9-5(12). The only express
restrictions placed on loan participations regard those originating as member-business loans;
that is, those where the originating lender is a credit union. If a credit union is the originating
lender, it must retain at least 10% of the loan, see id. § 7-9-5(12) and any participating credit
union must comply with membership requirements. See id. § 7-9-20(f).
In placing these specific restrictions on member-business loan participations, the
legislature demonstrated that is understood specifically how to restrict participations with other
institutions should it desire to do so. Thus, the lack of specific restrictions on loan
participations with non-credit union financial institutions indicates that it is because the
legislature chose not to so regulate these particular loan participations. "Inasmuch as the
legislature chose not to include such a provision, [courts] may not imply one. Terms not
appearing in a [financial] statute are not to be implied if 'its plain meaning does not require
such a construction.'" Belnorth Petroleum v. Tax Comm'n, 845 P.2d 266, 270-71 (Utah App.
1993) (citation omitted). Had the legislature intended to restrict credit union participations with
non-credit union institutions, it could have expressly stated that such transactions were to be
included in the restrictions for member-business loan participations or otherwise similarly
restricted. It would have been as simple as stating that by definition all loan participations by a
credit union are considered member-business loans; but the legislature remained silent.
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The intertwining of member-business loans and loan participations results in an
interpretation of the Credit Union Act that is improperly restrictive because it adds terms to the
statute. The legislature did not restrict participations with non-credit union institutions in the
same manner as participations with other credit unions. The district court cannot simply amend
the statute by interpreting terms in a more restrictive manner than the plain language requires.
See Belnorth, 845 P.2d at 271. Rather, "the statute must be enforced as written." Id. It is up to
the legislature "'to clarify an intent to be more restrictive [than the language used], if such
intent exists.'" Id (alteration in original) (citation omitted).
In sum, the district court erred in its interpretation of the Credit Union Act because it
merged concepts of loan participations and member-business loans, resulting in an addition of
restrictive terms beyond the plain meaning of the statute. Loans originated by non-credit union
institutions are not, and cannot be, member-business loans within the fair meaning of the Credit
Union Act. Loan participations in loans originating from non-credit union institutions are
regulated differently that participations in loans originated by credit unions. The district court
erred in concluding that credit union participation in a loan originated by a non-credit union
institution fell within the scope of "member-business loan" under the Credit Union Act.
CONCLUSION
The district court erred when it concluded that credit union membership requirements applied
to a loan participation where the loan originator was not a credit union. Loan participations
with non-credit union organizations are specifically permitted by statute. Loan participations
where the loan is originated by a credit union are more strictly regulated than those not
originating from credit unions. Further, any loan not originating from a credit union cannot be
a member-business loan within a fair reading of the Credit Union Act. This Court should
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therefore reverse the District Court Order, and determine that credit union loan participations
with non-credit union institutions as the loan originator are not within the scope of memberbusiness loans under the Credit Union Act, and are not subject to credit union membership
requirements.
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